
UPLAND CITY COUNCIL

AGENDA
July 8, 2019

City Council Chamber

DEBBIE STONE, MAYOR
JANICE ELLIOTT, MAYOR PRO TEM

RICKY FELIX, COUNCILMEMBER
RUDY ZUNIGA, COUNCILMEMBER

BILL VELTO, COUNCILMEMBER

ROSEMARY HOERNING, INTERIM CITY MANAGER
JAMES L. MARKMAN, CITY ATTORNEY

DISRUPTION OF MEETINGS
Individuals who demonstrate disruptive conduct during City Council meetings that
prevent the City Council from conducting its meeting in an orderly manner are guilty
of a misdemeanor as stated in PC403, disrupting a public meeting, and are subject
to removal from the chamber or arrest.

 * * * * * * * * * * * *
6:00 PM - Closed Session

1. CALL TO ORDER AND ROLL CALL

2. ADDITIONS-DELETIONS TO AGENDA

3. ORAL COMMUNICATIONS

This is a time for any citizen to comment on item listed on the closed session
agenda only. Anyone wishing to address the legislative body is requested to
submit a speaker card to the City Clerk at or prior to speaking. The speakers are
requested to keep their comments to no more than three (3) minutes. The use
of visual aids will be included in the time limit.

4. CLOSED SESSION



A. CLOSED SESSION CONFERENCE WITH LEGAL COUNSEL - EXISTING
LITIGATION
(Paragraph (1) of subdivision (d) of Government Code Section 54956.9)
 
Name of case: CITY OF UPLAND V. ALL PERSONS INTERESTED IN THE
MATTER OF THE VALIDITY AND THE CONFIRMATION OF
PROCEEDINGS RELATED TO THE AGREEMENT FOR PURCHASE AND
SALE AND JOINT ESCROW INSTRUCTIONS BETWEEN THE CITY OF
UPLAND AND SAN ANTONIO MEMORIAL HOSPITAL TO SELL
APPROXIMATELY 4.631 ACRES OF REAL PROPERTY ADDRESSED AS
1299 SAN BERNARDINO ROAD (A PORTION OF ASSESSOR’S PARCEL
NO. 1046-183-01).   
 
San Bernardino Superior Court Case No. CIVDS1812143

 * * * * * * * * * * * *
7:00 PM

5. INVOCATION

Sohelia Azizi, Baha'i Faith of Upland

6. PLEDGE OF ALLEGIANCE

7. PRESENTATIONS

8. CITY ATTORNEY

9. ORAL COMMUNICATIONS

This is a time for any citizen to comment on any item listed on the agenda only.
Anyone wishing to address the legislative body is requested to submit a speaker
card to the City Clerk at or prior to speaking. The speakers are requested to
keep their comments to no more than three (3) minutes. Speakers will be given
five (5) minutes during public hearings. The use of visual aids will be included
in the time limit.

10. COUNCIL COMMUNICATIONS

11. CONSENT CALENDAR

All matters listed under the Consent Calendar are considered to be routine and
will be enacted by one roll call vote. There will be no separate discussion of
these items unless members of the legislative body request specific items be
removed from the Consent Calendar for separate action.

A. APPROVAL OF MINUTES
Approve the Special Joint Workshop Minutes of June 17, 2019 and the
Regular Meeting Minutes of June 24, 2019.  (Staff Person: Keri Johnson)

B. TREASURER'S REPORT MAY 2019
Receive and file the May 2019 Treasurer's Reports.  (Staff Person:  Londa
Bock-Helms)

C. APPROVAL OF AN AGREEMENT WITH MCMURRAY STERN AND
APPROPRIATION OF DESIGNATED FUNDS FOR HIGH DENSITY
MOBILE STORAGE SYSTEM



Approve an agreement with McMurray Stern for the purchase of a high
density mobile storage system and authorize the City Manager to execute
the agreement in the amount of $77,940.20 and a 10% contingency for a
total of $85,000; and carry over budget from FY 2018-19 to FY 2019-20. 
(Staff Person:  Keri Johnson)

12. PUBLIC HEARINGS

13. COUNCIL COMMITTEE REPORTS

14. BUSINESS ITEMS

A. DISCUSSION OF PLANNING COMMISSIONER APPOINTMENT PROCESS
Provide direction to staff regarding the appointment process for the
Planning Commission.  (Staff Person:  Keri Johnson)

B. CONSIDERATION OF A RESOLUTION SUPPORTING BALANCED
ENERGY SOLUTIONS AND LOCAL CHOICE
Adopt a Resolution supporting balanced energy solutions and maintaining
local control of energy solutions.  (Staff Person:  Rosemary Hoerning)

15. ORAL COMMUNICATIONS

This is a time for any citizen to comment on any item not listed on the agenda.
Anyone wishing to address the legislative body is requested to submit a speaker
card to the City Clerk at or prior to speaking. The speakers are requested to
keep their comments to no more than three (3) minutes. The use of visual aids
will be included in the time limit. Public comments and questions for the
purpose of hearing current matters of concern in our community and to provide
citizens a method for the public to hear those concerns in an open venue is
encouraged. However, under the provisions of the Brown Act, the City Council is
prohibited from discussion of items not listed on the agenda, and therefore, the
City Council, City Manager, or City Attorney will take communications under
advisement for consideration and appropriate response or discussion at a later
time.

16. CITY MANAGER

17. ADJOURNMENT

The next regularly scheduled City Council meeting is Monday, July 22, 2019.

NOT E: If you challenge the public hearing(s) or the related environmental determinations in
court, you may be limited to raising only those issues you or someone else raised at the public
hearing described in this notice, or in written correspondence delivered to the City of Upland, at,
or prior to, the public hearing. 

All Agenda items and back-up materials are available for public review at the Upland Public
Library, downstairs reference desk at 450 North Euclid Avenue, the City Clerk's O ffice at 460
North Euclid Avenue and the City website at www.ci.upland.ca.us, subject to staff's ability to post
the documents before the meeting. 

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in this meeting, please contact the City Clerk's O ffice, 931-4120. Notification 48 hours
prior to the meeting will enable the City to make reasonable arrangements to ensure accessibility
to this meeting. [28 CFR 35.102-35.104 ADA Title II]

http:


POST ING ST AT EMENT : On July 3, 2019 a true and correct copy of this agenda was posted on
the bulletin boards at 450 N. Euclid Avenue (Upland Public Library) and 460 N. Euclid Avenue
(Upland City Hall).
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STAFF REPORT

ITEM NO. 11.B.

DATE: July  8, 2019
TO: MAYOR AND CITY COUNCIL     
FROM: ROSEMARY HOERNING INTERIM CITY MANAGER
PREPARED BY:  LONDA BOCK-HELMS CPA, ACTING ADMINISTRATIVE SERVICES

DIRECTOR
SUBJECT: TREASURER'S REPORT MAY 2019

RECOMMENDED ACTION

It is recommended that the City Council receive and file the May 2019 Treasurer's Report.

GOAL STATEMENT

The proposed action supports the City's goal to manage the City's resources in a fiscally
responsible manner.

BACKGROUND

Per California Government Code Section 53646(b), the City's treasurer or fiscal officer shall
render a treasurer's report to the City Council (at a minimum) on a quarterly basis.  This
report shall include the type of investment, issuer, date of maturity, par and dollar amount
invested on all securities, current market value as of the date of the report, investments and
monies held by the local agency and shall additionally include a description of any of the local
agency's funds, investments, or programs, that are under the management of contracted
parties, including lending programs.  The report shall state compliance to the City's
investment policy (approved June 10, 2019) and shall include a statement noting the City's
ability to meet its expenditure requirements for the next six months.

ISSUES/ANALYSIS

The submission of the monthly Treasurer's Report is a compliance measure.

FISCAL IMPACTS

There is no fiscal impact associated with this action.
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ALTERNATIVES

Provide alternative direction to staff.

ATTACHMENTS:
Descr ipt ion

Treasurer's Report May 2019
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STAFF REPORT

ITEM NO. 11.C.

DATE: July  8, 2019
TO: MAYOR AND CITY COUNCIL
FROM: ROSEMARY HOERNING, INTERIM CITY MANAGER
PREPARED BY:  KERI JOHNSON, CITY CLERK
SUBJECT: APPROVAL OF AN AGREEMENT WITH MCMURRAY STERN AND

APPROPRIATION OF DESIGNATED FUNDS FOR HIGH DENSITY
MOBILE STORAGE SYSTEM

RECOMMENDED ACTION

It is recommended that the City Council approve an agreement with McMurray Stern for the
purchase of a high density mobile storage system and authorize the City Manager to execute
the agreement in the amount of $77,940.20 and a 10% contingency for a total authorized
amount of $85,000; and carry over budget from FY 2018-19 to FY 2019-20.

GOAL STATEMENT

The proposed action supports the City's goal of maintaining a comprehensive program to
ensure appropriate handling and retention of City records.

BACKGROUND

The City Clerk's office is the official custodian of records.  Official City records are retained by
the respective department until such time as they are transferred to the City Clerk's office for
retention.
 
The City currently has three off-site storage areas for records, a rental unit at a storage
facility, and two basement facilities in the Civic Center parking lot.  These facilities lack the
basic requirements for the storage of records and it is desirable to consolidate the records into
one facility for efficient retention, retrieval, and annual destruction.
 
There are several issues with the current storage facilities.  The rental unit requires, for
security reasons, that two staff persons be utilized to retrieve records.  Recently, access to
official records was delayed several weeks while awaiting repairs to the access door at the

Page 1 of 17



rental unit and a staff member was required to be present for three hours while the repairs
were completed in order to ensure the security of the records. 
 
Sewer line overflow flooding issues in both basement storage areas have been documented as
a hazard to not only records, but also to staff. This past winter, increased rainfall caused the
facilities to flood on multiple occasions resulting in water damage to records.  Since these
facilities are accessed infrequently, City Clerk and Maintenance staff were required to
check frequently for any standing water in order to avoid any damage/loss of records.
 
Due to the ongoing cost of the storage unit and past facility flooding issues, on October 23,
2017, the City Council approved the one time use of $100,000 of fund balance to renovate the
former fire station 2. The funds were appropriated in Fiscal Year 2018/19 and we are now
ready to move forward with the improvements.
 
The new facility will include high density mobile shelving units allowing maximum use of the
available space.  Upgrades will include a work station for use by staff when required to be
onsite for maintenance or the annual records destruction.  A central records location will allow
for easier retrieval of records and a more streamlined annual records destruction process.

ISSUES/ANALYSIS

The City Clerk's office issued a request for proposals (RFP) on April 25, 2019 with a submittal
deadline of May 16, 2019.  The City received four responses to the RFP.  The categories the
review panel evaluated included firm qualifications, preliminary design, lead time, installation
schedule, and price.  After the initial ranking, the City Clerk's office contacted the two highest
ranking companies, McMurray Stern, and Vital Valt, and requested minor modifications to
their proposed layouts in order to better compare the costs.  The City Clerk's office received
the following quotes:
 

Vendor Total project price
McMurray Stern $77,940.20

Vital Valt $92,961.31
 
After reviewing and evaluating both proposals staff made the determination that McMurray
Stern offered the lowest price while also providing the best layout for use of the existing space
and the potential for future growth.

FISCAL IMPACTS

These funds were previously designated and appropriated.  Council approval of this action will
appropriate the funds in the current fiscal year increasing the City Clerk budget $100,000, of
which $85,000 will be used to purchase high density mobile shelving and a 10% contingency;
and the remaining funds will be used for any necessary building repairs and upgrades.

ALTERNATIVES

Provide alternative direction to staff.

ATTACHMENTS:
Descr ipt ion

Professional Services Agreement High Density Mobile System
Spacesaver High Density Mobile Shelving Unit
Approval Memo - Fire Station 2 renovation
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AGREEMENT 
High Density Mobile Systems 

 
 

 
THIS AGREEMENT is made and effective as of July 8, 2019, between the City of 

Upland, a municipal corporation ("City") and McMurray Stern ("Consultant").  In consideration of 
the mutual covenants and conditions set forth herein, the parties agree as follows: 
 

1. TERM.  This Agreement shall commence on   , and shall 
remain and continue in effect until tasks described herein are completed, unless sooner 
terminated pursuant to the provisions of this Agreement.  

 
2. SERVICES.  Consultant shall perform the services and tasks described 

and set forth in Exhibit A, attached hereto and incorporated herein as though set forth in full.  
Consultant shall complete the tasks according to the schedule of performance which is also set 
forth in Exhibit A. 
 

3. PERFORMANCE.  Consultant shall at all time faithfully, competently and 
to the best of his or her ability, experience, and talent, perform all tasks described herein.  
Consultant shall employ, at a minimum, generally accepted standards and practices utilized by 
persons engaged in providing similar services as are required of Consultant hereunder in meeting 
its obligations under this Agreement. 

 
 4. PREVAILING WAGES.  Pursuant to the provisions of Section 1773 of the 

Labor Code of the State of California, the City Council has obtained the general prevailing rate of 
per diem wages and the general rate for holiday and overtime work in this locality for each craft, 
classification, or type of workman needed to execute this Contractor from the Director of the 
Department of Industrial Relations.  Copies may be obtained from the California Department of 
Industrial Relations’ Internet web site at http://www.dir.ca.gov.  Consultant shall provide a copy of 
prevailing wage rates to any staff or sub-contractor hired, and shall pay the adopted prevailing 
wage rates as a minimum.  Consultant shall comply with the provisions of Sections 1773.8, 1775, 
1776, 1777.5, 1777.6, and 1813 of the Labor Code.  Pursuant to the provisions of 1775 of the 
Labor Code, Consultant shall forfeit to the City, as a penalty, the sum of $25.00 for each calendar 
day, or portion thereof, for each laborer, worker, or mechanic employed, paid less than the 
stipulated prevailing rates for any work done under this contract, by him or by any subcontractor 
under him, in violation of the provisions of the Contract.  
 

5. PAYMENT. 
 
The City agrees to pay Consultant in accordance with the payment rates and terms 

and the schedule of payment upon completion of the project.  
 
 
6. SUSPENSION OR TERMINATION OF AGREEMENT WITHOUT CAUSE. 

 
a. The City may at any time, for any reason, with or without cause, suspend 

or terminate this Agreement, or any portion hereof, by serving upon the consultant at least ten 
(10) days prior written notice.  Upon receipt of said notice, the Consultant shall immediately cease 
all work under this Agreement, unless the notice provides otherwise.  If the City suspends or 
terminates a portion of this Agreement such suspension or termination shall not make void or 
invalidate the remainder of this Agreement. 
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b. In the event this Agreement is terminated pursuant to this Section, the City 
shall pay to Consultant the actual value of the work performed up to the time of termination, 
provided that the work performed is of value to the City.  Upon termination of the Agreement 
pursuant to this Section, the Consultant will submit an invoice to the City pursuant to Section 4. 
 

7. DEFAULT OF CONSULTANT. 
 

a. The Consultant's failure to comply with the provisions of this Agreement 
shall constitute a default.  In the event that Consultant is in default for cause under the terms of 
this Agreement, City shall have no obligation or duty to continue compensating Consultant for any 
work performed after the date of default and can terminate this Agreement immediately by written 
notice to the Consultant.  If such failure by the Consultant to make progress in the performance 
of work hereunder arises out of causes beyond the Consultant's control, and without fault or 
negligence of the Consultant, it shall not be considered a default. 
 

b. If the City Manager or his delegate determines that the Consultant is in 
default in the performance of any of the terms or conditions of this Agreement, it shall serve the 
Consultant with written notice of the default.  The Consultant shall have (10) days after service 
upon it of said notice in which to cure the default by rendering a satisfactory performance.  In the 
event that the Consultant fails to cure its default within such period of time, the City shall have the 
right, notwithstanding any other provision of this Agreement, to terminate this Agreement without 
further notice and without prejudice to any other remedy to which it may be entitled at law, in 
equity or under this Agreement. 

 
8. OWNERSHIP OF DOCUMENTS. 

 
a. Consultant shall maintain complete and accurate records with respect to 

sales, costs, expenses, receipts and other such information required by City that relate to the 
performance of services under this Agreement.  Consultant shall maintain adequate records of 
services provided in sufficient detail to permit an evaluation of services.  All such records shall be 
maintained in accordance with generally accepted accounting principles and shall be clearly 
identified and readily accessible.  Consultant shall provide free access to the representatives of 
City or its designees at reasonable times to such books and records, shall give City the right to 
examine and audit said books and records, shall permit City to make transcripts there from as 
necessary, and shall allow inspection of all work, data, documents, proceedings and activities 
related to this Agreement.  Such records, together with supporting documents, shall be 
maintained for a period of three (3) years after receipt of final payment. 
 

b. Upon completion of, or in the event of termination or suspension of this 
Agreement, all original documents, designs, drawings, maps, models, computer files containing 
data generated for the work, surveys, notes, and other documents prepared in the course of 
providing the services to be performed pursuant to this Agreement shall become the sole property 
of the City and may be used, reused or otherwise disposed of by the City without the permission 
of the Consultant.  With respect to computer files containing data generated for the work, 
Consultant shall make available to the City, upon reasonable written request by the City, the 
necessary computer software and hardware for purposes of accessing, compiling, transferring 
and printing computer files. 
 

9. INDEMNIFICATION.  The Consultant agrees to defend, indemnify, protect 
and hold harmless the City, its officers, officials, employees and volunteers from and against any 
and all claims, demands, losses, defense costs or expenses, including attorney fees and expert 
witness fees, or liability of any kind or nature which the City, its officers, agents and employees 
may sustain or incur or which may be imposed upon them for injury to or death of persons, or 
damage to property arising out of Consultant's negligent or wrongful acts or omissions arising out 
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of or in any way related to the performance or non-performance of this Agreement, excepting only 
liability arising out of the negligence of the City. 
 

10. INSURANCE REQUIREMENTS.  Consultant shall procure and maintain 
for the duration of the contract insurance against claims for injuries to persons or damages to 
property, which may arise from or in connection with the performance of the work hereunder by 
the Consultant, its agents, representatives, or employees. 
 

a. Minimum Scope of Insurance.  Coverage shall be at least as broad as: 
 

(1) Insurance Services Office Commercial General Liability form 
 No. CG 00 01 11 85 or 88. 

 
(2) Insurance Services Office Business Auto Coverage form  CA 00 01 

06 92 covering Automobile Liability, code 1 (any auto). If the 
Consultant owns no automobiles, a non-owned auto endorsement 
to the General Liability policy described above is acceptable. 

 
(3) Worker's Compensation insurance as required by the State of 

California and Employer's Liability Insurance. If the Consultant has 
no employees while performing under this Agreement, worker's 
compensation insurance is not required, but Consultant shall 
execute a declaration that it has no employees. 

 
(4) Professional Liability Insurance shall be written on a policy form 

providing professional liability for the Consultant's profession. 
 

b. Minimum Limits of Insurance.  Consultant shall maintain limits no less than: 
 

(1) General Liability:  One million dollars ($1,000,000) per occurrence 
for bodily injury, personal injury and property damage.  If 
Commercial General Liability Insurance or other form with a general 
aggregate limit is used, either the general aggregate limit shall 
apply separately to this project/location or the general aggregate 
limit shall be twice the required occurrence limit. 

 
(2) Automobile Liability:  One million dollars ($1,000,000) per accident 

for bodily injury and property damage. 
 

(3) Worker's Compensation as required by the State of California; 
Employer's Liability: One million dollars ($1,000,000) per accident 
for bodily injury or disease. 

 
c.   Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 

retentions must be declared to and approved by the City Manager.  At the option of the City 
Manager, either the insurer shall reduce or eliminate such deductibles or self-insured retentions 
as respects the City, its officers, officials, employees and volunteers; or the Consultant shall 
procure a bond guaranteeing payment of losses and related investigations, claim administration 
and defense expenses. 
 

d. Other Insurance Provisions.  The general liability and automobile liability 
policies are to contain, or be endorsed to contain, the following provisions: 
 

Page 5 of 17



4 
834999.2   7/1/2019 

(1) The City, its officers, officials, employees and volunteers are to be 
covered as insured’s as respects:  liability arising out of activities 
performed by or on behalf of the Consultant; products and 
completed operations of the Consultant; premises owned, occupied 
or used by the Consultant; or automobiles owned, leased, hired or 
borrowed by the Consultant.  The coverage shall contain no special 
limitations on the scope of protection afforded to the City, its 
officers, officials, employees or volunteers. 

 
(2) For any claims related to this project, the Consultant's insurance 

coverage shall be primary insurance as respects the City, its 
officers, officials, employees and volunteers.  Any insurance or self-
insured maintained by the City, its officers, officials, employees or 
volunteers shall be excess of the Consultant's insurance and shall 
not contribute with it.   

 
(3) Any failure to comply with reporting or other provisions of the 

policies including breaches of warranties shall not affect coverage 
provided to the City, its officers, officials, employees or volunteers. 

 
(4) The Consultant's insurance shall apply separately to each insured 

against whom claim is made or suit is brought, except with respect 
to the limits of the insurer's liability. 

 
(5) Each insurance policy required by this clause shall be endorsed to 

state that coverage shall not be suspended, voided, canceled by 
either party, reduced in coverage or in limits except after thirty (30) 
days' prior written notice by certified mail, return receipt requested, 
has been given to the City. 

 
(6) Additional Insured – All policies, except for Worker’s Compensation 

and Professional Liability policies, shall contain endorsements 
naming the City of Upland and their officers, employees, agents, 
and volunteers as additional insured parties with respect to liabilities 
arising out to the performance of Work hereunder.  The additional 
insured endorsements shall also be primary and non-contributory.  

 
(7) Waiver of Subrogation Rights - CONSULTANT shall require the 

carriers of Commercial General Liability, Automobile Liability and 
Worker’s Compensation to waive all rights of subrogation against 
the City of Upland, and its officers, employees, agents and 
volunteers. Such insurance coverage provided shall not prohibit 
CONSULTANT’s employees or agents from waiving the right of 
subrogation prior to a loss or claim. CONSULTANT hereby waives 
all rights of subrogation against the City of Upland. 

 
e. Acceptability of Insurers.  Insurance is to be placed with insurers with a 

current A.M. Best's rating of no less than A:VIII, and admitted and licensed to do business in the 
State of California, unless otherwise acceptable to the City. Self insurance shall not be considered 
to comply with these insurance requirements. 
 

f. Verification of Coverage.  Consultant shall furnish the City with original 
endorsements effecting coverage required by this clause.  The endorsements are to be signed 
by a person authorized by that insurer to bind coverage on its behalf. All endorsements are to be 
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received and approved by the City before work commences.  As an alternative to the City's forms, 
the Consultant's insurer may provide complete, certified copies of all required insurance policies, 
including endorsements effecting the coverage required by these specifications. 

 
11. INDEPENDENT CONTRACTOR. 

 
a. Consultant is and shall at all times remain as to the City a wholly 

independent contractor.  The personnel performing the services under this Agreement on behalf 
of Consultant shall at all times be under Consultant's exclusive direction and control.  Neither City 
nor any of its officers, employees, agents, or volunteers shall have control over the conduct of 
Consultant or any of Consultant's officers, employees, or agents except as set forth in this 
Agreement.  Consultant shall not at any time or in any manner represent that it or any of its 
officers, employees or agents are in any manner officers, employees or agents of the City.  
Consultant shall not incur or have the power to incur any debt, obligation or liability whatever 
against City, or bind City in any manner. 
 

b. No employee benefits shall be available to Consultant in connection with 
the performance of this Agreement.  Except for the fees paid to Consultant as provided in the 
Agreement, City shall not pay salaries, wages, or other compensation to Consultant for performing 
services hereunder for City.  City shall not be liable for compensation or indemnification to 
Consultant for injury or sickness arising out of performing services hereunder. 

 
            c. PERS Eligibility Indemnification:  In the event that Consultant or any 

employee, agent, or subcontractor of Consultant providing services under this Agreement claims 
or is determined by a court of competent jurisdiction or the California Public Employees 
Retirement System (PERS) to be eligible for enrollment in PERS as an employee of the City, 
Consultant shall indemnify, defend, and hold harmless City for the payment of any employee 
and/or employer contributions for PERS benefits on behalf of Consultant or its employees, agents, 
or subcontractors, as well as for the payment of any penalties and interest on such contributions, 
which would otherwise be the responsibility of City. 

 
            Notwithstanding any other agency, state or federal policy, rule, regulation, law or 
ordinance to the contrary, Consultant and any of its employees, agents, and subcontractors 
providing service under this Agreement shall not qualify for or become entitled to, and hereby 
agree to waive any claims to, any compensation, benefit, or any incident of employment by City, 
including but not limited to eligibility to enroll in PERS as an employee of City and entitlement to 
any contribution to be paid by City for employer contribution and/or employee contributions for 
PERS benefits. 

 
 

12. LEGAL RESPONSIBILITIES.  The Consultant shall keep itself informed of 
all local, State and Federal ordinances, laws and regulations which in any manner affect those 
employed by it or in any way affect the performance of its service pursuant to this Agreement.  
The Consultant shall at all times observe and comply with all such ordinances, laws and 
regulations.  The City, and its officers and employees, shall not be liable at law or in equity 
occasioned by failure of the Consultant to comply with this section. 

 
13. RELEASE OF INFORMATION. 

 
a. All information gained by Consultant in performance of this Agreement shall 

be considered confidential and shall not be released by Consultant without City's prior written 
authorization.  Consultant, its officers, employees, agents or subcontractors, shall not without 
written authorization from the City Manager or unless requested by the City Attorney, voluntarily 
provide declarations, letters of support, testimony at depositions, response to interrogatories or 
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other information concerning the work performed under this Agreement or relating to any project 
or property located within the City.  Response to a subpoena or court order shall not be considered 
"voluntary" provided Consultant gives City notice of such court order or subpoena.  
 

b. Consultant shall promptly notify City should Consultant, its officers, 
employees, agents or subcontractors be served with any summons, complaint, subpoena, notice 
of deposition, request for documents, interrogatories, request for admissions or other discovery 
request, court order or subpoena from any party regarding this Agreement and the work 
performed there under or with respect to any project or property located within the City.  City 
retains the right, but has no obligation, to represent Consultant and/or be present at any 
deposition, hearing or similar proceeding.  Consultant agrees to cooperate fully with City and to 
provide City with the opportunity to review any response to discovery requests provided by 
Consultant.  However, City's right to review any such response does not imply or mean the right 
by City to control, direct, or rewrite said response. 
 

14. NOTICES.  Any notices which either party may desire to give to the other 
party under this Agreement must be in writing and may be given either by (I) personal service, (ii) 
delivery by a reputable document delivery service, such as but not limited to, Federal Express, 
that provides a receipt showing date and time of delivery, or (iii) mailing in the United States Mail, 
certified mail, postage prepaid, return receipt requested, addressed to the address of the party as 
set forth below or at any other address as that party may later designate by Notice. Notice shall 
be effective upon delivery to the addresses specified below or on the third business day following 
deposit with the document delivery service or United States Mail as provided above. 

 
 

To City: City of Upland 
      460 North Euclid Avenue 

Upland, California 91785 
Attention:  City Clerk 

 
To Consultant: McMurray Stern 
 15511 Carmenita Road 
 Santa Fe Springs, CA 90670 
 Attention: Dave Cagle 
 

15. ASSIGNMENT.  The Consultant shall not assign the performance of this 
Agreement, nor any part thereof, nor any monies due hereunder, without prior written consent of 
the City.  Upon termination of this Agreement, Consultant's sole compensation shall be payment 
for actual services performed up to, and including, the date of termination or as may be otherwise 
agreed to in writing between the City Council and the Consultant. 
 

16. LICENSES.  At all times during the term of this Agreement, Consultant shall 
have in full force and effect, all licenses required of it by law for the performance of the services 
described in this Agreement. 
 

17. GOVERNING LAW.  The City and Consultant understand and agree that 
the laws of the State of California shall govern the rights, obligations, duties and liabilities of the 
parties to this Agreement and also govern the interpretation of this Agreement.  Any litigation 
concerning this Agreement shall take place in the municipal, superior, or federal district court with 
geographic jurisdiction over the City of Upland.  In the event such litigation is filed by one party 
against the other to enforce its rights under this Agreement, the prevailing party, as determined 
by the Court's judgment, shall be entitled to reasonable attorney fees and litigation expenses for 
the relief granted. 
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18. PROHIBITED INTEREST.  No officer, or employee of the City of Upland 
shall have any financial interest, direct or indirect, in this Agreement, the proceeds thereof, the 
Consultant, or Consultant’s sub-contractors for this project, during his/her tenure or for one year 
thereafter. The Consultant hereby warrants and represents to the City that no officer or employee 
of the City of Upland has any interest, whether contractual, non-contractual, financial or otherwise, 
in this transaction, or in the business of the Consultant or Consultant’s sub-contractors on this 
project. Consultant further agrees to notify the City in the event any such interest is discovered 
whether or not such interest is prohibited by law or this Agreement. 
 

19. ENTIRE AGREEMENT.  This Agreement contains the entire 
understanding between the parties relating to the obligations of the parties described in this 
Agreement.  All prior or contemporaneous agreements, understandings, representations and 
statements, oral or written, are merged into this Agreement and shall be of no further force or 
effect.  Each party is entering into this Agreement based solely upon the representations set forth 
herein and upon each party's own independent investigation of any and all facts such party deems 
material. 
 

20. AUTHORITY TO EXECUTE THIS AGREEMENT.  The person or persons 
executing this Agreement on behalf of Consultant warrants and represents that he or she has the 
authority to execute this Agreement on behalf of the Consultant and has the authority to bind 
Consultant to the performance of its obligations hereunder. 

 
  21. SEVERABILITY.  If any provision of this Agreement is determined by a 
court of competent jurisdiction to be unenforceable in any circumstance, such determination shall 
not affect the validity or enforceability of the remaining terms and provisions hereof or of the 
offending provision in any other circumstance.  Notwithstanding the foregoing, if the value of this 
Agreement, based upon the substantial benefit of the bargain for any party, is materially impaired, 
which determination made by the presiding court or arbitrator of competent jurisdiction shall be 
binding, then both parties agree to substitute such provision(s) through good faith negotiations. 

 
  22. WAIVER.  The delay or failure of either party at any time to require 
performance or compliance by the other of any of its obligations or agreements shall in no way 
be deemed a waiver of those rights to require such performance or compliance.  No waiver of any 
provision of this Agreement shall be effective unless in writing and signed by a duly authorized 
representative of the party against whom enforcement of a waiver is sought.  The waiver of any 
right or remedy in respect to any occurrence or event shall not be deemed a waiver of any right 
or remedy in respect to any other occurrence or event, nor shall any waiver constitute a continuing 
waiver.   
 
  23. CONSTRUCTION.  The parties have participated jointly in the negotiation 
and drafting of this Agreement.  In the event an ambiguity or question of intent or interpretation 
arises with respect to this Agreement, this Agreement shall be construed as if drafted jointly by 
the parties and in accordance with its fair meaning.  There shall be no presumption or burden of 
proof favoring or disfavoring any party by virtue of the authorship of any of the provisions of this 
Agreement. 

 
  24. COSTS.  Each party shall bear its own costs and fees incurred in the 
preparation and negotiation of this Agreement and in the performance of its obligations hereunder 
except as expressly provided herein. 

 
  25. RESPONSIBILITY FOR ERRORS.  Consultant shall be responsible for its 
work and results under this Agreement.  Consultant, when requested, shall furnish clarification 
and/or explanation as may be required by the City’s representative, regarding any services 
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rendered under this Agreement at no additional cost to City.  In the event that an error or omission 
attributable to Consultant occurs, then Consultant shall, at no cost to City, provide all necessary 
design drawings, estimates and other Consultant professional services necessary to rectify and 
correct the matter to the sole satisfaction of City and to participate in any meeting required with 
regard to the correction. 

 
  26. ATTORNEYS’ FEES.  In the event that litigation is brought by any party in 
connection with this Agreement, the prevailing party shall be entitled to recover from the opposing 
party all costs and expenses, including reasonable attorneys’ fees, incurred by the prevailing party 
in the exercise of any of its rights or remedies hereunder or the enforcement of any of the terms, 
conditions, or provisions hereof. 

 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

the day and year first above written. 
 

 
CITY OF UPLAND 

 
 

  
Rosemary Hoerning, Interim City Manager  
 

Attest: 
 
 
______________________________ 
Keri Johnson, City Clerk   
 
 
Approved As to Form: 
 
 
_______________________________ 
James L. Markman, City Attorney   
            

CONSULTANT 
(Insert the Company, Name, Address, 
Contact Name, phone and fax number 
here) 
 
 
By:  
 
Name:______________________________ 
Title:_______________________________ 

 
 

By: _____________________________ 
 
Name:______________________________ 

 Title:________________________________ 
 

(Two Signatures of Corporate Officers Required For Corporations) 
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EXHIBIT A 
 
 TASKS TO BE PERFORMED 
 
 
The specific elements (scope of work) of this service include: 
 
To be based on proposal submission 
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STAFF REPORT

ITEM NO. 14.A.

DATE: July  8, 2019
TO: MAYOR AND CITY COUNCIL
FROM: ROSEMARY HOERNING, INTERIM CITY MANAGER
PREPARED BY:  KERI JOHNSON, CITY CLERK
SUBJECT: DISCUSSION OF PLANNING COMMISSIONER APPOINTMENT

PROCESS

RECOMMENDED ACTION

It is recommended that the City Council provide direction to staff regarding the appointment
process for the Planning Commission.

GOAL STATEMENT

The proposed action supports the City's goal to be transparent in the administration of all City
affairs.

BACKGROUND

At the meeting on June 10, 2019 the Council requested staff issue a request for Planning
Commission applications and to review the appointment process.
 
The notice requesting applications was posted on the City's website homepage, the City Hall
electronic marquee, and posted on social media sites.  The application deadline was June 27,
2019.  The City Clerk's office received three applications during this application period,
including applications from Linden Brouse and Shelly Verrinder who currently serve on the
Commission. This is in addition to the applications the City Clerk's office already had on file.
 
Resolution No. 6397 establishes the policies and procedures for all committees, commissions,
boards and authorities.  The Planning Commission consists of seven members who each serve
a four year term.  The selection process for the Commission currently designates the Mayor,
Mayor Pro Tem, Planning Commission Chair, and the Development Services Director
(advisory) to serve as the interview panel for applicants.  The interview panel then
recommends at least one candidate to the Mayor for ratification by the Council. 
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ISSUES/ANALYSIS

Should the Council choose to change the selection process for Planning Commissioners it
would require that staff revise the resolution establishing the policies and procedures and
bring it back at a future date for Council approval.

FISCAL IMPACTS

There is no fiscal impact associated with this action.

ALTERNATIVES

Provide alternative direction to staff.

ATTACHMENTS:
Descr ipt ion

Resolution No. 6397 - Page 11 (Planning Commission)
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STAFF REPORT

ITEM NO. 14.B.

DATE: July  8, 2019
TO: MAYOR AND CITY COUNCIL
FROM: ROSEMARY HOERNING, INTERIM CITY MANAGER
PREPARED BY:  ROSEMARY HOERNING, INTERIM CITY MANAGER
SUBJECT: CONSIDERATION OF A RESOLUTION SUPPORTING BALANCED

ENERGY SOLUTIONS AND LOCAL CHOICE

RECOMMENDED ACTION

It is recommended that the City Council adopt a Resolution supporting balanced energy
solutions and maintaining local control of energy solutions.

GOAL STATEMENT

The proposed action supports the City's goal to support economically feasible energy options
within our City.

BACKGROUND

A number of state agencies are increasingly proposing new legislation and regulations looking
to eliminate energy choices and mandating solutions to fully electrify homes and businesses in
the future. These mandates eliminate local control and customer choice which suppresses
innovation, reduces reliability, and unnecessarily increases costs for residents and businesses.

ISSUES/ANALYSIS

The reduction of greenhouse gas emissions and reducing the effect of climate change on our
citizens are primary concerns of the City Council and staff. The City is taking a much more
active role in helping promote ideas and measures that seek to meet or exceed emission
reduction regulations. Supporting the proposed Resolution is a positive step towards
communicating our City’s desire to protect the interests of citizens to have a continued choice
in their preferred energy solutions for their homes and businesses.
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This resolution does not take a position against electrification. It does emphasize the desire of
the City Council to allow for customer choice. The cost associated with electrical appliances
and the long term costs to operate these items is greater than gas operated equipment. It is
important to recognize that full electrification may be more costly for some residents,
particularly the most financially vulnerable within our community (e.g. fixed incomes, elderly,
working families, etc.).
 
One of the additional benefits of maintaining a balanced energy solution is to allow alternative
sources to be developed and available in case of electrical grid failure. The State’s focus on
electrical energy delivery discourages investment in alternative energy sources.  
 
Similar to the electrical companies, the Southern California Gas Company has also been doing
its part to reduce greenhouse gases by promoting biogas or renewable natural gas. These
energy alternatives come from sources such as green waste, wastewater treatment plants,
food waste and agriculture waste. For example, bi-products like methane from wastewater
treatment and organics processing, which would normally be flair burned and go into the
atmosphere could be potentially introduced in the gas system pipelines for customer use.
 
Supporting energy choice does not come at a cost to the environment. Both electricity and gas
energy suppliers are concerned with greenhouse gas emissions and are seeking methods to
protect the environment. By supporting the recommended resolution the City Council is
making a statement to protect customer choice, protect customers from higher energy costs,
and making a positive decision for a better environment in the future.

FISCAL IMPACTS

There is no fiscal impact associated with this action.

ALTERNATIVES

Provide alternative direction to staff.

ATTACHMENTS:
Descr ipt ion

Resolution Supporting Balanced Energy Solutions
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      RESOLUTION NO.  
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
UPLAND SUPPORTING BALANCED ENERGY SOLUTIONS 

AND MAINTAINING LOCAL CONTROL OF ENERGY 
SOLUTIONS 

 

Intent of the Parties and Findings 
 

(i)  California’s energy policies are critical to reducing greenhouse gas 
emissions and reducing the impact of climate change on our citizens; and 
 

(ii)   The state legislature and state agencies are increasingly proposing new 
legislation and regulations eliminating choice of energy by mandating technologies to 

power buildings and public and private fleets, including transit and long-haul trucking, 
as a strategy to achieve the state’s climate goals; and 

 

(iii)   Clean, affordable and reliable energy is crucial to the material health, 
safety, and well-being of Upland residents, particularly the most vulnerable, who live 

on fixed incomes, including the elderly and working families who are struggling 
financially; and 

 
(iv) The need for clean, affordable, and reliable energy to attract and retain 

local businesses, create jobs, and spur economic development is vital to our city’s 

success in a highly competitive and increasingly regional and global marketplace; and 
 

(v) Upland, its residents and businesses value local control and the right to 
choose the policies and investments that most affordably and efficiently enable them 
to comply with state requirements; and 

 
(vi) Building and vehicle technology mandates eliminate local control and 

customer choice, suppress innovation, reduce reliability and unnecessarily increase 
costs for Upland residents and businesses; and 

 

(vii) The City understands that relying on a single energy delivery system 
unnecessarily increases vulnerabilities to natural and man-made disasters, and that 

a diversity of energy delivery systems and resources contribute to greater reliability 
and community resilience; and 

 

(viii) Upland understands the need to mitigate the impacts of climate change 
and is committed to doing its part to help the state achieve its climate goals, but 

requires the flexibility to do so in a manner that best serves the needs of its residents 
and businesses 

 

NOW, THEREFORE, the City Council hereby finds, determines and resolves as 
follows:  

 
Section 1. That the City supports balanced energy solutions that provide it 

with the decision-making authority and resources needed to achieve the state’s 

climate goals and supports proposed state legislation and regulation that retains local 
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Resolution No. 
Page 2 

 

control by allowing all technologies and energy resources that can power buildings 

and fuel vehicles, and also meet or exceed emissions reductions regulations. 
 

Section 2. Certification.  The City Clerk shall certify to the passage and 
adoption of this resolution and enter it into the book of original resolutions. 

 

PASSED, APPROVED and ADOPTED this 8th day of July, 2019. 
 

 
              
       Debbie Stone, Mayor  

        
 I, Keri Johnson, City Clerk of the City of Upland, do hereby certify that the 

foregoing Resolution was adopted at a regular meeting of the City Council held on 
the 8th day of July, 2019, by the following vote: 
 

AYES: 
NOES: 

ABSENT: 
ABSTAINED:  
 

 
     ATTEST:        

       Keri Johnson, City Clerk    
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